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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1.704(b). 
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1 )□ Responsive to communication(s) filed on . 

2a)^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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Application Papers 
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1. Claims 1-31 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claims merely setting forth physical characteristics 
desired in an article and not setting forth specific compositions, which would meet such 
characteristics are invalid as vague and indefinite because they cover any conceivable 
combination of ingredients, either presently existing or which might be discovered in the 
further. The claims are indefinite since they purport to cover everything which will 
perform the desired functions regardless of its composition and, in effect, recites 
compounds by what it is desired that they do rather than what they are. Ex parte Slob 
(PO BdApp) 157 USPQ 172. In the instant case, the structure of fibrous structure is not 
set forth. The claim does not detail what type of fibrous structure is claimed, (i.e., 
woven, knitted, nonwoven). The claim does set forth what types of fibers are employed, 
fiber types, the density of the fibrous structure or the basis weight. The claim also does 
not set forth what is meant by a "differential density fibrous structure". How does the 
density differ in the claimed fibrous structure - does it differ in the x, y or z direction? 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-31 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the alternative, 

under 35 U.S.C. 103(a) as obvious over Phan et al, U.S. Patent No. 6,328,850. Phan et 

al discloses a multi-layered paper product wherein an inner layer may comprise 

relatively long fibers having a length of 2.5 mm or greater which is sandwiched by outer 

layers comprising fibers having a length of less than 1.5 mm. See col. 4, lines 37 - col. 

3, line 10. The layers can further comprise temporary wet strength resin and chemical 

softeners. See col. 4, line 54 - col. 5, line 26. The multi-layered product can be creped 

which would form an undulating surface. See col. 6, lines 53- 64. With regard to claims 

16 and 30, the outer layers would correspond to the claimed fibrous structures 

comprising fibers having a length of less than 2 mm or 1.8 mm. , the central layer of 

Phan comprises low density, high bulking fibers and therefore the central layer of Phan 

has a lower density than the outer layers. See col. 5, lines 28-30. With regard to the 

claimed modulus to tensile strength ratio and maximum stretch, Phan et al does not 

disclose these values per se, however, Phan et al does appear to disclose the same 

structure. When the reference discloses all the limitations of a claim except a property 

or function, and the examiner cannot determine whether or not the reference inherently 

possesses properties which anticipate or render obvious the claimed invention the 

examiner has basis for shifting the burden of proof to applicant as in In re Fitzgerald, 

619F.2d67,205USPQ594(CCPA1980). See MPEP §§2112-2112.02. Since 

Phan et al appears to disclose the identical structure but does not explicitly recite the 
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claimed properties, the burden is shifted to Applicant to show that the Phan et al 
material does not possess the claimed properties. 

4. Applicant's arguments filed 10/12705 have been fully considered but they are not 
persuasive. Applicant argues that the claims comply with 1 12 2 nd paragraph because it 
is clear from the specification that any fibrous structure is suitable for incorporation and 
that one of ordinary skill in the art understands what fibrous structure means. This 
argument is not persuasive because the claims do not set forth any structure with 
regard to the fibrous structure other than that it has fibers. No materials, structure such 
as how the fibers are combined, basis weights, etc., is set forth. Further, with regard to 
the phrase "differential density", Applicant argues that this phrase is definite in light of 
the specification and claims as a whole and that the specification makes it clear that this 
means that the two regions differ in density in the x-y direction. However, the examiner 
cannot find a discussion of the x-y direction as it relates to density in the specification. 

5. Applicant argues that Phan does not teach two different regions having different 
densities. However, the central layer of Phan comprises low density, high bulking fibers 
and therefore the central layer of Phan has a lower density than the outer layers. See 
col. 5, lines 28-30. Therefore, the rejection is maintained. 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Elizabeth M. Cole whose telephone number is (571) 
272-1475. The examiner may be reached between 6:30 AM and 6:00 PM Monday 
through Wednesday, and 6:30 AM and 2 PM on Thursday. 

Mr. Terrel Morris, the examiner's supervisor, may be reached at (571) 272-1478. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



The fax number for all official faxes is (571) 273-8300. 
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Primary Examiner 
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